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Des Mr. Bracken: 

You raise a number of questions relating to a request the police department of the 
City of Waco (the “city”) received under the Texas Open Records Act (the “act”), Gov’t 
Code ch. 552. Specifically, the requestor seeks a copy of the police narrative reports 
regarding a “shooting incident on l/27/94 involving Floyd Willis and Reginald Hubbard at 
700 E. Waco Dr.,” and a “9-l-l tape copy of [the] incident.. . around 4:30 at 700 E. 
Waco Dr. . . . regarding the shooting of Reginald Hubbard (ii call).” You say that the 
requested police nsrrative reports are part of an investigation that is of some public 
interest because it involves an incident in which a white shopkeeper shot a black person 
for allegedly shoplifting a can of Spivn. 

You also say that the city is willing to release the requested audiotape recording to 
the requestor. The city objects, however. to releasing the requested police narrat& 
reports. You claim the city may releaK to the requestor another document that you 
believe is responsive to the request. a document entitled ‘Major Incident Form,” in lieu of 
the requested police narrative reports. In the alternative, you claim that sections 552.103 
and 552.108 of the Government Code (the “code”) except portions of the requested police 
narmtive reports from required public disclosure and that the city may charge the 
requestor for the time it takes the employee to review the police narrative reports and 
redact any “confidential or non-disclosable information” that they may contain. We 
assume that the quoted reference is to information subject to a nonmandatory exception 
such as section 552.103 or 552.108. 

We address first whether the city may release to the requestor the Major Incident 
Form in lieu of the requested police narrative reports. You explain that the city prepares 



Mr. Earl Bracken, Jr. - Page 2 CORD-633) 

this form in instances involving serious offenses such as murder. The form contains all 
applicable categories of information that this office has previously determined to 
constitute public information pertaining to pending criminal investigations. See Open 
Records Decision No. 127 (1976) at 3-4 (summa&in g Houston Chronicle Publishing Co. 
v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ 
refd n.r.e. per curium, 536 S.W.2d 559 (Tex. 1976)). We understand, then, that the 
Major Incident Form contains a summaty of the police narrative reports and that you 
believe the reports do not contain any information subject to required public disclosure 
that does not also appear in the form. 

We also understand that a copy of the Major Incident Form was offered to the 
requestor in lieu of redacted copies of the police narrative reports, but that the requestor 
has insisted on obtaining copies of the police narrative reports. In Gpen Records 
Decision No. 606 this office held that the act 

requires a govemmental body to release a copy of an actual 
requested record, with any confidential, or not&closable 
information excised. The act does not permit a governmental body 
toprovidearequestorwithanewdocumcntonwhichonlythe 
disclosable requested information has been consolidated and 
retyped. 

Gpen Records Decision No. 606 (1992) at 3 (footnote omitted). While that decision 
provides us with some guidance, it does not, strictly speaking, govern the situation 
presented here. In Gpen Records Decision No. 606, the governmental body proposed to 
generate a new document in response to a request, one that contained the disclosable 
information that the requestor sought. Here, you seek to provide the requestor with the 
disclosable information in the form of a compilation that existed at the time the request 
was made. Thus, your situation is a novel one for consideration in an open records 
decision. 

It should be said that we commend and encourage the city’s efforts to maintain 
records containing only information for public release separate from records containing 
information that may be withheld from public disclosure. Such separation makes 
retrieved public information ready for inspection or copying without the necessity of 
sorting out or redacting information that is excepted from required disclosure. Separate 
record-keeping thereby furthers the act’s goals by facilitating and expediting requests for 
information and reducing the costs of providing public informatior~ Guidelines 
promulgated by the General Services Commission also enconrage segregation of 
excepted information from information that is not excepted from required public 
disclosure. Section 111.62 of the guidelines provides that “[g]ovemmental bodies should 
compile and maintain information, especially information that is likely to be the subject 
of repeated requests for access or copies, in a manner that maximizes the ready 
availability of the information.” See 1 T.A.C. § 111.62; see also Act of May 29, 1995, 
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74th Leg., R.S., ch. 1035, sec. 17, 5 552.272(d), available in Westlaw, TX-Legis 1035 
(1995) (copies available at House Document Distribution Office) (to be codified as Gov’t 
Code 8 552.272(d)) (“If information is created or kept in an electronic form, a 
govermnental body is encouraged to explore options to separate out confidential 
information and to make public information available to the public through electronic 
access through a computer network or by other means”). 

The foregoing notwithstanding, we believe that the city may not require the 
requestor to accept the Major Incident Form as a substitute for any portions of the 
requested narrative reports that are not excepted tiom required disclosure.* The Open 
Records Act implements the policy of promoting the people’s control over their 
govemmental institutions. Gov’t Code 5 552.001(a). “The people.. . do not give their 
public servants the right to decide what is good for the people to know and what is not 
good for them to know.” Id. The act’s policy is not served by a construction that permits 
a governmental body to provide another record in lieu of one that has specifically been 
requested. If a requestor seeks a particular public record and that record is not completely 
excepted from required public disclosure, the act requiresthe release of the record or the 
portions thereof that are not excepted. See id. $4 552.021, .lOl - 203. Information is 
not removed &om the scope of the act merely because a governmental body has copied it 
into another recod either in the same language or in a compiled, edited, summarized, 
improved, or otherwise altered form. See id. 4 552.228 (requiring “governmenti body to 
provide a suitable copy of a public record”); Open Records Decision No. 606 (1992) at 
2-3. 

We recognize that inconvenience and added expense may sometimes be the 
consequences of this inmqmtation of the act. We are wnvinced, however, that in many, 
if not most, cases the govemmental body will be able to avoid these wruequences. 
Rquestors ordinarily will have more interest in the substance of the information sought, 
as opposed to its form, and wilI therefore be satisfied with the requested information in 
the form most convenient to the governmental body.* Moreover, requesters ordimuily 
will wish to avoid the added delay that compliance with a “speciaI” request may entail. It 

LYou cite Open Records Decision Nos. 353 (1982) and 87 (1975) as author@ for tbo pfop~~ith 
that a govemmmtal body may “oxbact” information suitable for public relearn hm documents contaittmg 
“nottdisclomblo” information and then create a tte-w document cotttainhtg only the ittformatiott suitabio for 
public mloase. Open Records Decision No. 606 implicitly ovemtkd Open Reuwds De&ion Nos. 353 and 
87. 

2Tbe comi in Ci@ of Horton v. Hoarfon Chonicle PublMdng Co., 673 SW&l 316 (Tex. 
ALP.-Houatw [lst Dii] 1984,110 wit), discwed the diffetwtcu between a request for records and a 
roquost for information and suggested that where a requestor merely se& iqliiion, tbo act requims the 
g~~wmmntal body to release the reqwted information 011 mty, not wcry. record on which it is umtaih 
mtlam it ia oxcoptod fium roquirod diaclosum. Id. at 323. Here, however, WC am dadii w-i& a mqumt for 
spocitic mor&. 
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is proper for a governmental body to respond to a request by advising the requestor of the 
types of information available so that he may narrow his request. Open Records Decision 
No. 31 (1974); see &o Open Records Decision No. 561 (1990) at 8-9. Such advice will 
benefit both parties to many requests, for in those cases the requestor will be satisfied to 
receive the desired information in a record that is immediately available and the 
govemmenta.l body will thereby avoid the choreof redacting excepted information. 

On the other hand, there will be instances when the requestor will insist on a 
particular record that wntains excepted public information. Although wmpliance with 
the request may burden the governmental body, the custodian of records is not authorized 
to assume the power of demrmining whether the public has a legitimate reason to see a 
redacted wpy of a record. We believe that when a person requests a specific record that 
wnrains excepted tiormation that may be redacted, the locations of the redactions in the 
record and the amount of information redacted may in themselves constitute information 
of public significance. 

For the foregoing reasons, we conclude that the city may not discharge its duty to 
comply with the Open Records Act by releasing the Major Jncident Form as a substitute 
for the. requested police narrative reports, unless, of wurse., the requestor specifically 
agrees to such a substitution. 

Nex& we address whether section 552.108 of the code excepts portions of the 
requested narrative reports from required public disclosure. Section 552.108 excepts 
from required public disclosure “[a] record of a law enforcement agency or prosewtor 
that deals with the detection, investigation, or prosecution of crime” and “[a]n internal 
record or notation of a law enforcement agency or prosecutor that is maintained for 
intemal use in matters relating to law enforcement or prosecutiot~” Section 552.108 
applies only to cases that are still under active investigation and not to those that are 
closed. See, e.g., Open Records Decision No. 611 (1992) at 2-3. Jn cases that are still 
under active investigation, this section excepts from required disclosure all information 
except that which is generally found on the first page of the offense report See generally 
Open Records Decision No. 127 (1976) (citing Houston Chronicle Publishing Co., 531 
S.W.2d 177). 

You inform us that a state grand jury has indicted the shopkeeper for murder and 
that the murder charge is pending. We have reviewed the initial police narrative report at 
issues and generally agree that the information you have marked comes under the 

31t appears Tom your cormspondmce that there BTC other police natrative reports Aating to the 
subject filo, but you submitted only the initial mpott to us for review. We arc treating thii initial report as a 
“ropmwmtivo sample,” and we assmno that it is truly mpresentativo of the rcqstcd records as a wholo. 
See Open Roccds Lkcision No. 497 (1988) (where requested documents are mmterous and mpetitive, 
govanmontol body should submit rcpmse~tativo sample; but if each record contains substantially diffaart 
information, all must be submitted). This de&ion does not reach, and therefore does not authorize the 
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protection of section 552.108 in accordance with Open Records Decision No. 127. We 
have marked those portions of the report that are not so excepted and that the city must 
release.4 

Finally, we address whether the city may charge the requestor for the employee 
time that w-ill be spent in reviewing the narrative reports and mdacting information 
subject to nonmandatory exceptions. Subchapter F of the act (code sections 552.261 
through 552.269) generally governs charges for copies of and access to public records, 
depending, among other things, on the type of records sought, for example, standard 
pages (section 552.261), nonstandard pages (section 552.262), and certified pages 
(section 552.265), and the volume of records requested. The records at issue here are 
stsndard or legal size and are therefore governed by section 552.261(b), which provides 
as follows: 

(b) The cost of obtaining a standard or legal size photographic 
reproduction shall be an amount that reasonably includes all costs 
related to reproducing the record, including costs of mate&& labor, 
and overhead, unless the request is for 50 or fewer pages of readily 
available informatior~ 

In Attorney General Opinion JM-114 (1983) this 05ce addressed issues similar to 
those arising here. SpeciflcalIy, this office addressed charges asso&ed with volurninous 
requests for information and held that it is impermissible to charge for employee time 
spent in deleting any excepted material from requested documents. Attom General 
opinion JhI-114 (1983) at 4. That opinion wnstmed an earlier version of the act’s cost 
provisions. Responding to wncems raised by the effect of Attorney General Opiion 
JM-114, see Bill Analysis to S.B. No. 560,7Oth Leg. (1987), the Seventieth Legislature 
amended the statutory predecessor of section 552.261(b), adding language that pemritted 
a governmental body to charge “all costs related to reproducing the rec& including 
costs of materials, labor, and overhead unless the request is for 50 pages or less of readily 
available information,” see Act of June 1,1987,7Oth Leg., RS., ch. 964, 8 I,1987 Tex. 

(footnote wntinued) 
withholding of, any other requested records to the extent that those records contain substantially different 
typer of information than that contained in the representative sample submitted to this office. 

‘To the oxtmt that information iu the nanativc reports is excepted under se&on 552.108, we need 
oat consider whether it is also excepted under section 552.103. Furthermom, to the extent that infmmation 
io the nomdivo ropotts is not oxeptod under section 552.108, we believe that all such infdoa would 
bovo born mode known to the defendant shopkeeper in the indictment or supporting affidavits. “Because 
aodion [552.103] does not allow a govemmattal body to withhold information that hap already beam made 
avail&lo to the other party in litigation, the basic informatiott in the offense report must ba ma& available 
to the roquestor.” Opeo Rcwth De&ion No. 597 (1991) at 3. 
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Gen. Laws 3282, 3282. See also Open Records Decision No. 488 (1988) at 6-7. This 
amendment to the act’s cost provisions substantially reflects the law in its current state.5 

In Open Records Decision No. 488 (1988), this office revisited the Gpen Records 
Act’s cost provisions, addressing the extent to which the 1987 amendments to the cost 
provisions supersede Attorney General Gpiion JM-114. In particular, this office 
considered the meaning of the qualification “unless the request is for 50 pages or less of 
readily available information,” Gpen Rewrds Decision No. 488 (1988) at 6-8, holding 
that records containing information made confidential by code section 552.1016 may not 
be “readily available” for purposes of section 552.261(b) if a governmental body is 
required to redact or sort out such information before it permits public access to the 
records and incurs costs in the process of sorting or redact& Id. at 8. Relying in part on 
Industrial Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668, 688 (fex. 
1976), cert. denied, 430 U.S. 931(1977), this office held that 

the deletion of [section 552.101] mate&al may be wnsidered in 
detc. ’ . g whether information is “readily available” under 
[section 552.261(b)]. In requests of 50 pages or less, if public 
information is intertv&ed with confidntial iqbmation or if the 
governmental body must perform an extensive physical search to 
sort out confidential records, charges may be made for mater&, 
overhead, and labor in deleting or separating the wnfidential 
information. 

Open Records Decision No. 488 (1988) at 8 (emphasis added); see also Attorney General 
opinion JM-292 (1984) (holding that govermnental hody may under certain 
circumstances charge requestor for mdacting conildential information before providing 
access to requested information). 

We do not believe that the rationale of Gpen Records Decision No. 488 can be 
extended to permit a govermnental body to charge a requestor costs incmred in redacting 
or sorting out information excepted under any of the act’s nomnandatory exceptions, for 
example, information excepted fkom disclosure under section 552.103,552.107,552.108, 
or 552.111 of the Government Code. Open Records Decision No. 488 limited its 
discussion to the redaction of wnfidential information and premised its holding that a 

?he Seventy&ii L.cgislaturc codified the Gpen Records Act (formerly V.T.C.S. article 
6252-17a) as Govommwt code chapfor 552. Act of April 30, 1993, 73d Leg.. RS., ch. 268, 8 1, 1993 
Tex. GUI. Laws 583, 583. The codification of tho Opm Records Act in the Govemment Code is B 
ncmsubstotuive revision. Id. 5 47, at 986. 

f‘Soeticm 552.101 oxcqts from disclosme “infarmation coasidaed to be wnfidenthl by hv, 
e&r constitutional, statutory, ur by jwliciai decision.” Section 552.352 of the code makes it (1 crimimd 
offonso to release information excepted under section 552.101. 
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governmental body may charge a requestor for redacting confidential information on the 
statutory prohibition against release of confidential information. While a governmental 
body may expose its& to criminal and civil liability for releasing confidential 
information, the release of information excepted under tbe act’s nonmandatory exceptions 
gives rise to no liability whatsoever. By tbe same token, the &.ase. of copies of records 
containing information excepted under tbe act’s nonmandatory exceptions does not 
require a governmental body to redact records prior to their reprcduction and release. 
Thus, under the analysis offered in Open Records Decision No. 488, we believe tbat the 
fact tbat portions of a record fall witbin any of the act’s nonmandatory exceptions to 
required public disclosure is not a factor properly considered in de&mining wbetber the 
record is “readily available.“7 Cf: Open Records Decision No. 488 (1988) at 8. 
Similarly, we do not believe tbat costs incurred in &acting from a record information 
excepted under any of the act’s nonmandatory exceptions constitute “costs related to 
reproducing the record” under section 552.261(b) of tbe Government Code. Cj id. at 6. 

We also believe there are important policy ressons for disallowing redaction 
charges with respect to nomnandatory exceptions. First, as noted in Attorney General 
Opinion JM-114, if a requestor could be charged for the time it takes a governmental 
body to redact timnation that it me&y chooses to withhold from the public, the 
requestor would have to pay more for less information. “Under this conclusion, the more 
the government decides to withhold, tbe more the requestor will have. to pay.” Attorney 
General opinion JM-114 (1983) at 4. Furthermore, if a goVernmental body were 
authorized to charge for the time it takes to redact information that comes under the 
protection of one of the Gpen Records Act’s nonmandatory exceptions, it would have no 
incentive to exercise restraint in raising nonmandatory exceptions, and thus the 
requestor’s costs of access and barriers to access would be unnecessarily bigb. 
Conversely, lacking authority to charge for &acting, a governmental body has an 

7The Seventy-fou& Lcgislaturc’s House Bill No. 1718 amends code section 552.261 to read as 
follows: 

The cost of obtaining 8 copy of public information shall be au amount that 
reasonably includes all costs related to repmduciag the public information, 
includiig costs of materi&, labor, and overhead. If a request ic for 50 IX fewer 
pages of paper records, the charge for the public information may not include 
costs of materi&, labor, or overhead, but shall he limited to the photocopyine 
costs, unless the page3 to be copied are located in: 

(1) more than one building; or 

(2) a remote storage facility. 

Act of May 29,1995,74tb Leg., R.S., ch. 1035,s 16, ov&b/e in Wastlaw, TX-J&S 1035 (1995) (wpics 
available at House Document Diiition office) (to be codified at Gov’t Code $552361). The 
amendmant thus suhstimms the specific c&aria found io n&sections (1) and (2) above for the current 
standard of ready availability. The abovequoted change to se&on 552.261 becomes effective on 
Septambar 1.1995. Id. 5 29. 
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incentive to consider more carefully whether it is in its best intere.st to withhold 
information from public view because it, and not tbe requestor, must bear the costs of 
denying access to the information. 

We therefore conclude that a governmental body may not charge for costs 
incurred in redacting information excepted from disclosure by the act’s nonmandatory 
exceptions. Accordingly, the City of Waco may not charge the requestor any cost 
in-d in redacting information excepted under section 552.108 of the Government 
Code. 
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SUMMARY 

The City of Waco does not comply with the Open Records Act 
by releasing to a requestor of police narrative reports a “Major 
Incident Form” as a substitute for any report portions that are not 
excepted from required public disclosure, unless the requestor agrees 
to the substitution. In addition, the Open Records Act does not 
permit the City of Waco to charge the requestor for costs incurred in 
redacting from the requested narrative repor& information that falls 
within any of the Open Records Act’s nonmandatory exceptions to 
required public disclosure. 
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